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APPENDIX B - Internship MOU
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APPENDIX C - Court Judgment Analysis

The Case Law

Given the scope of the assignment and the needs of the client, this memo will merely briefly
summarize the case law discovered on the issue of municipal liability due to the negligence
of building officials and inspectors responsible for compliance with building code
requirements and highlight the damages awarded. The cases follow in chronological
descending order with the most recent case being summarized first.

Grey Condominium Corp. No. 27 v. Blue Mountain Resorts Ltd., [2007] O.J. No. 715
(S.C.J)

In this case, a condominium corporation discovered that there were serious building code
deficiencies in an ongoing project with respect to fire safety and thus wanted to recover its
remedial costs. The court found that the town was negligent in its review of the building
plans and in the inspection of the plaintiff’s buildings. The total damage awarded was
$267,500, plus interest, less $50,000.

Reid Development Inc. v. Toronto (City), [2006] O.J. No. 1304 (Sm. Clms Crt.)

In this case, contractors were hired to demolish a building and to build a new single family
home. During construction of the new home, a disagreement arose with respect to whether
the plans for the home provided for the requisite air barrier between interior and exterior
walls. The inspector ordered bricklaying work to cease which resulted in the contractor
having to dismantle scaffolding around the structure due to an expected overnight storm.
After the dismantling occurred, the contractors were approved. The contractor sued the city
for the cost of removal and reinstallation of the scaffolding. The city was held liable in the
circumstances. The building inspector’s decision constituted negligence. The damages
amounted to nearly $5,000.

Heinicke v. Cooper Rankin Ltd., [2006] M.J. No. 446 (Q.B.)

In this case, a homeowner sued the city and architects for the costs of replacing untreated
pine shakes on the roof of the plaintiff’s residence with cedar shakes. The plaintiff claimed
that the pine shakes were wholly unsuitable and that the installation of the shakes was the
result of the failure of the city to inspect the roof. During the trial, the city admitted that it
only conducted spot inspections of the property. The court agreed that the failure to inspect
the roof constituted a prima facie breach of the city’s duty of care, but that in this case there
was no causation between the homeowner’s claimed loss and the failure to carry out the
inspection.
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Foley v. Shamess, [2005] O.J. No. 6089 (S.C.J.)

In this case, property owners sued the Town of Parry Sound for nuisance and negligence on
account of their loss of a portion of their building. The owners contended that an adjacent
building should either have been repaired or demolished years before it was eventually
demolished, but that there was delay because the town had failed to enforce their property
standards by-law. The first notice of violation to the adjacent owners had been delivered in
November 1994, but a final order declaring the building unsafe was not made until
November 1997, and demolition did not occur until 2001. The court concluded that the
town’s failure to enforce its by-law coupled with an ongoing deterioration of the building at
issue, contributed to the damages sustained by the property owners. The town was held 40%
responsibility for the damages sustained.

Flynn v. Halifax (Regional Municipality), [2005] N.S.J. No. 175 (C.A.)

In this case, homeowners sued a contractor and municipality for negligent inspection of their
home. The homeowners had hired the contractor to build an environmentally safe home.
However the walls of the house were not built in accordance with the height requirements of
the National Building Code, and the roof was not built in accordance with the building
plans. The municipality conducted five building inspections and issued an occupancy permit
notwithstanding known outstanding deficiencies. At trial, the municipality and building
inspector were held jointly and severally liable with the contractor for a defective wall. The
contribution between the municipality and the contractor was 50% each. The total damage
attributed to the municipality was in excess of $13,000.

Riverside Developments Bobcaygeon Ltd. v. Bobcaygeon (Village), [2004] O.J. No. 151
(S.C.), varied [2005] O.J. No. 3326 (C.A.)

In this case, Riverside undertook a construction project for which plans that were not
approved by an engineer were used. Riverside convinced the Village that the plans complied
with the Building Code and thus the plans were approved. However the structure built
required major remedial work because of certain flaws. Riverside sued on the grounds that
the Village and its building official failed to exercise their responsibility correctly when
approving the plans. The Village conceded that its building official was negligent, but
disputed damages.

The court ruled in favour of Riverside. It found that the building official had not done his
job properly and that it was reasonable for Riverside to conclude that it had good plans. It
was also reasonably foreseeable that when the official negligently gave approval for a
project to proceed and the project collapsed several years later, the losses would flow back
to the approval. Losses included lost income for the project, lost equity in the property,
excess cost and mortgage indebtedness. Guarantors under the mortgage were also awarded
damages.

This judgment was varied on appeal with respect to the amount of damages awarded at trial
and the right of the Village to set-off certain amounts.
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Wood v. Hungerford (Township), [2004] O.J. No. 4472 (S.C.J.), varied [2006] O.J. No.
2012 (C.A)

In this case, a new homeowner discovered shortly after moving in to the house that there
were significant problems with the home. There was a marked slope in the kitchen and
bedroom floors on the upstairs level and subsequent renovations revealed that the concrete
block basement foundation walls were cracked and were being pushed inward by the soil on
the exterior side. Ultimately the front foundation wall failed and the house was declared
uninhabitable. The homeowner sued, among other defendants, the Township of Hungerford.
Evidence revealed that the township had issued a building permit for the house, but that the
building inspector involved had had little experience in house construction. He had had no
training in the requirements of the Ontario Building Code. The court concluded that the
township was liable in this case because it did not have in place a building inspection
program that allowed for the proper oversight of the construction standards required by the
Ontario Building Code and that no proper inspection of the house was ever carried out to
ensure compliance with the required standards. The footings of the house were not
constructed below the frost line and the footings were not supported on soil of adequate
bearing. The court held the township jointly and severally liable with a real estate agent, and
apportioned liability between them at 50% each. The total damage awarded was, after
variation on appeal, slightly less than $100,000. Included in this award was an amount for
mental distress.

Strata Plan NW 3341 v. Canlan Ice Sports Corp. [2001] B.C.J. No. 1723

In this action, a strata corporation brought an action against a developer and contractor, a
structural engineer, a building design company and a municipality for the negligent approval
of a building permit, negligent inspection of construction, and negligent issue of the
occupancy permit. The evidence revealed that building plans approved by the city were not
drawn by an architect and that during the construction the municipality conducted
inspections. However the city’s building department did not undertake any process to ensure
compliance with most of Part 5 of the Building Code, which prescribed design objectives
related to wind, water and vapour protection for buildings. Within one year of completion,
numerous owners complained about water ponding on the balconies of their units and water
leakage. In the circumstances, the court concluded that the decision by the city’s building
department not to inspect in relation to Part 5 of the Building Code and not to require a
certificate of compliance from an architect or professional engineer was unreasonable and
was a causative factor in the damages to the strata corporation. The city was held jointly and
severally for the damages amounting to in excess of $3 million. The city’s contribution was
assessed at 20%.
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Cumiford v. Powell River (District), [2001] B.C.J. No. 1349 (S.C.)

In this case, a homeowner sued, among other defendants, the city in relation to a house that
had significant defects. The facts revealed that the house was originally built with a permit,
but that during construction there had been no inspections by the inspector who issued the
permit. A second inspector did inspect the house during a period when the original inspector
was ill and raised significant concerns about poor workmanship and building code
violations. The original inspector said he would deal with the problems, but he never did. A
final inspection was carried out and an occupancy permit was issued. The builder of the
home subsequently built an illegal rear addition, changed the roofline and added an upstairs
suite, all without permits. The homeowner discovered numerous defects after moving in,
including wavy floors on the main level caused by the absence of a concrete slab which
ordinarily was required by the building code. Furthermore, the hallway floor was spongy
and there were signs of moisture in the upstairs loft bedroom. The homeowner contended
that the city was liable because it permitted the home to be built. The court ruled in favour
of the homeowner and awarded damage in the amount of $40,000.

Ingles v. Tutaluk Constructions Ltd., [2000] 1 S.C.R. 298

In this case, a homeowner hired a contractor to renovate his basement. The project required
the installation of underpinnings under the existing foundation to prevent the walls from
cracking and the home from collapsing. A building permit was required for the work, but it
commenced without the permit being issued. When the permit was issued and an inspection
was held, the underpinning work had already been completed and concealed. The inspector
was unable to examine the underpinnings due to rainy conditions on the date of inspection
and thus merely relied on the contractor’s assurances that the underpinnings were properly
constructed. None of the information provided to the inspector, other than information
related to the concrete (an examination took place), was independently verified by him.

Shortly after completion of the work, the home experienced flooding. It was discovered that
the underpinnings were inadequate and that they failed to meet the standard prescribed by
the Ontario Building Code Act. In an action brought against the contractor and the city, the
Supreme Court of Canada upheld the decision of the trial judge, who found that the
contractor and city were jointly and severally liable for $49,368.80 in damages to the
homeowner. But since the city’s apportionment of fault was only 14%, it was entitled to
indemnification from the contract in an amount slightly more than $42,000.

Carson v. Gloucester (City), [2000] O.J. No. 3863 (S.C.)

In this case, the homeowner built a home in the rural area of Gloucester. The city approved
the plans and inspected the home. The home was elevated to avoid the chance of water run-
off flooding the basement and a sump pump was also located in the basement. 10 years later,
a thaw and heavy rain created a high level of water in the area. The homeowner called the
city and a city operations supervisor visited the home. It was discovered that a ditch was
clogged and that it needed to be cleaned. However the ditch was not cleaned out in a proper
manner and the supervisor failed to return to inspect the work. The homeowner’s basement
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flooded and he sued the city. The court held the city 100% liable for the ensuing damages. It
was found that city should have arranged for the proper inspection of the work. The agreed
damages were $19,000.

Beeze v. Edmonton (City), [1996] A.J. No. 754 (Q.B.)

In this case, a property owner sued the city for damages that allegedly occurred as a result of
negligence in the planning process involving the development of neighbouring land. During
the process the property owner had approved certain plans. However these plans were
rejected. Revised plans were later approved which were unlike the plans prepared by the
first architect. The property owner complained that city employees failed to take care,
knowing that a person would be thereby affected. The plans became the basis for the
building permit approvals and construction. During the construction the builder was
required to trespass on the neighbouring lands. The trespasses caused significant damage to
the suing property owner. The court found that negligence against the city was made out. A
city employee had failed to follow the direction of the city’s Development Appeal Board
and set in motion a train of events that denied the property owner his rights.

Dha v. Ozdoba, [1990] B.C.J. No. 768 (S.C.)

In this case, homeowners commenced an action against various defendants, including the
municipality, for defects in their home that rendered it almost worthless. The homeowners
had hired a designer, who in turn hired an engineer to draw the foundation plans for the
home. Drawings were submitted by the engineer for structural review only. The city’s
building inspector, a professional engineer, issued a building permit, but he did not examine
the plans to determine whether they complied with the Building Code. Shortly after moving
in, the homeowners noticed cracks in the walls and later in the masonry. The problems were
caused from an inadequate foundation design. In the circumstances, the city was held 1/3
liable for the damages caused. It found that although the building inspector was negligent,
he had been induced by the engineer’s negligence in affixing his seal to the plans. The total
amount of damage awarded in the case was over $230,000.

Rothfield v. Manolakos, [1989] 2 S.C.R. 1259

In this case, the homeowners hired contractors to build a retaining wall in their backyard. An
application was made for a building permit and the permit was issued notwithstanding that
the plans had not been certified by an engineer. The wall was built and an inspection took
place. However a standard inspection could not be performed because of the advanced stage
of construction of the wall. A large crack eventually opened in the wall and the city advised
that backfilling be halted until the wall could be monitored for movement. 20 days later the
contractor completed the backfilling. A few months later the wall collapsed. In the
circumstances, the city was held 70% responsible for the damages caused by the wall’s
collapse. The total damages amounted to slightly more than $15,000.
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Faucher v. Friesen, [1985] B.C.J. No. 640 (S.C.)

In this case, buyers of a house shortly after moving in discovered that there were serious
defects in the structural, heating and plumbing systems. Evidence revealed that plans for the
house had been approved by the city’s building inspector, but that following approval the
plans were changed to the knowledge and approval of the inspector. After completion, the
inspector found deficiencies in the plumbing system and insulation and slope of the land and
ordered that they be corrected. However the builder moved into the home without making
the necessary corrections. The building inspector never returned for a final inspection. In the
circumstances, the building inspector was found negligent in failing to carry out his duties of
inspection and permitting occupation. The total damage awarded was slightly more than
$28,000.

Kamloops (City) v. Nielsen, [1984] 2 S.C.R. 2

In this case, a contractor submitted plans to build a house for his parents. The plans were
approved and a building permit was issued, subject to the requirements that the footings
were to be taken down to solid bearing. However the contractor did not comply with the
condition. The footings were set into loose fill. An inspector noted that the foundations were
not in accordance with the plans. Furthermore the inspector was unable to determine if the
foundations would provide adequate support to the building because concrete had already
been poured around them. A stop work order was issued, but then lifted after new
engineering plans were submitted. The work did not proceed in accordance with the new
plans. Another stop work order was made. Despite the stop work order the contractor was
able to sell the house to his parents, who in turn sold it to a new homeowner. When the
foundation subsided, the new homeowner commenced a lawsuit. In the circumstances, the
city was held liable for its breach of duty. The damages in the case exceeded $45,000 for
which the city was responsible for 25%.

Northrup, Graham and Graham Realty Ltd. v. Fredericton (City), [1979] N.B.J. No. 233
(Q.B)

In this case, shareholders of the plaintiff sued the city for negligent misrepresentation in
relation to the cancellation of a building permit previously granted with respect to the
construction of an apartment building. Construction on the apartment building had actually
begun prior to the building permit being first issued. Construction continued for a month
until it was brought to the attention of the city through complaints by neighbouring property
owners that a portion of the lot on which construction was taking place was zoned in a
manner that did not permit construction of an apartment building. An application to change
the zoning was dismissed and thus the building could not be erected. The court found the
city liable and awarded damages slightly in excess of $27,000.
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APPENDIX D — PEO Communication on Objective Based Codes
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APPENDIX E — OAA/PEO Joint Communication on Design
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APPENDIX F — Ontario Regulation 579/05 - REBBA

Re: Authority of the OBOA to Administer Examinations and Training (see Part

Real Estate and Business Brokers Act, 2002

ONTARIO REGULATION 579/05

EDUCATIONAL REQUIREMENTS, INSURANCE, RECORDS AND OTHER
MATTERS

EDUCATIONAL REQUIREMENTS FOR REGISTRATION

Initial educational requirements for salespersons

1. (1) If an applicant for registration as a salesperson has not previously been
registered as a salesperson, the applicant shall, before making the application, successfully
complete all the educational courses that are designated by the registrar for applicants of that
type. O. Reg. 579/05, s. 1 (1).

(2) Despite subsection (1), if an applicant for registration referred to in that
subsection has complied with that subsection but does not make the application within 12
months after the last educational course was successfully completed, the applicant shall,
before making the application, repeat and again successfully complete all the educational
courses referred to in that subsection. O. Reg. 579/05, s. 1 (2).

(3) Subsection (2) applies, with necessary modifications, to an applicant for
registration referred to in subsection (1) who, in accordance with subsection (2), repeats and
again successfully completes all the educational courses referred to in subsection (1).

O. Reg. 579/05, s. 1 (3).

Articling requirements for salespersons
2. (1) An applicant for renewal of registration as a salesperson shall, before making

the application, successfully complete all the educational courses that are designated by the
registrar for applicants of that type. O. Reg. 579/05, s. 2 (2).

(2) Subsection (1) also applies to an applicant for registration as a salesperson who
has previously been registered as a salesperson. O. Reg. 579/05, s. 2 (2).

(3) Subsections (1) and (2) do not apply to the following applicants:

1. An applicant who successfully completed all the educational courses referred to in
subsection (1) before making a previous application for registration or renewal
of registration as a salesperson, if the previous application was approved.
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2. An applicant for registration as a salesperson who has previously been registered
as a salesperson but ceased to be registered before the registration expired and
who makes the application before the date the applicant’s previous registration
as a salesperson would have expired.

3. An applicant to whom subsection 6 (1) applies. O. Reg. 579/05, s. 2 (3).

(4) Despite subsection 10 (1), if, pursuant to paragraph 2 of subsection (3), subsection
(2) does not apply to an applicant for registration as a salesperson and the application is
approved, the registration expires on the date that the applicant’s previous registration would
have expired if he or she had not ceased to be registered. O. Reg. 579/05, s. 2 (4).

Initial educational requirements for brokers

3. If an applicant for registration as a broker has not previously been registered as a
broker, the applicant shall, before making the application, successfully complete all the
educational courses that are designated by the registrar for applicants of that type. O. Reg.
579/05, s. 3.

Continuing education for salespersons

4. (1) If section 1 and subsections 2 (1) and (2) do not apply to an applicant for
registration or renewal of registration as a salesperson, the applicant shall, before making the
application, successfully complete the number of courses that the registrar specifies from
among the educational courses that the registrar designates for salespersons. O. Reg. 579/05,
s. 4 ().

(2) Subsection (1) does not apply to an applicant described in paragraph 2 of
subsection 2 (3). O. Reg. 579/05, s. 4 (2).

Continuing education for brokers

5. If an applicant for registration or renewal of registration as a broker has previously
been registered as a broker, the applicant shall, before making the application, successfully
complete the number of courses that the registrar specifies from among the educational
courses that the registrar designates for brokers. O. Reg. 579/05, s. 5.

24-month break in registration
6. (1) If an applicant for registration as a salesperson has previously been registered

as a salesperson but has not been registered as a salesperson at any time in the 24 months
immediately preceding the date of the application,

(a) section 4 does not apply; and

(b) the applicant shall, before making the application, successfully complete the
educational courses that the registrar designates for the applicant. O. Reg.
579/05, s. 6 (1).

(2) If an applicant for registration as a broker has previously been registered as a
broker but has not been registered as a broker at any time in the 24 months immediately
preceding the date of the application,
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(a) section 5 does not apply; and

(b) the applicant shall, before making the application, successfully complete the
educational courses that the registrar designates for the applicant. O. Reg.
579/05, s. 6 (2).

Applicants from other jurisdictions

7. (1) If an applicant for registration as a salesperson was registered in another
jurisdiction as a person with equivalent status to a real estate or business broker or
salesperson in Ontario or had equivalent status in that jurisdiction to a real estate or business
broker or salesperson in Ontario, the registrar may exempt the applicant from section 1 or
subsection 2 (1) or (2) and require the applicant, before making the application, to
successfully complete the educational courses that the registrar designates for the applicant.
O. Reg. 579/05, s. 7 (1).

(2) If an applicant for registration as a broker was registered in another jurisdiction as
a person with equivalent status to a real estate or business broker in Ontario or had
equivalent status in that jurisdiction to a real estate or business broker Ontario, the registrar
may exempt the applicant from section 3 and require the applicant, before making the
application, to successfully complete the educational courses that the registrar designates for
the applicant. O. Reg. 579/05, s. 7 (2).

Designation of organization
8. (1) The registrar shall designate one or more organizations that are authorized to
provide the educational courses referred to in sections 1 to 7. O. Reg. 579/05, s. 8 (1).

(2) The registrar may cancel or amend a designation of an organization. O. Reg.
579/05, s. 8 (2).

Requirements to be made available

9. The registrar shall make available to the public a description of the requirements
established by sections 1 to 5, including the educational courses referred to in those sections
and the organizations that are authorized to provide those courses. O. Reg. 579/05, s. 9.
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APPENDIX G — Communication from Jeff Leal, MPP Peterborough
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